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sonal summons, may file such bill within two years from the date of 
such sentence or order. 

It would seem that the converse should be true; and as Judge 
Whittle says: "These considerations might with propriety be 
called to the attention of the legislature for the purpose of having 
a revision of the enactment." 

This case is reviewed at length by our editor-in-chief in a learned 
editorial, and the defects in our statute law respecting the probate 
of wills, as developed by the principal case, are pointed out and a 
remedy suggested. 



Southern Railway Company v. Darnell's Admin- 
istratrix. 

(Richmond, November 21, 1912.) 

[7 Va. App. 134.] 

1. Railroads — Injury on Yard — Liability. — A railroad company is 
not exempt from all liability, as matter of law, because of the bare 
fact that the wrong complained of was perpetrated within the limits 
of a railroad yard- Even upon the regular employee in a railroad 
yard the company may inflict an injury so unnecessary and wanton 
as to make it liable. A fortiori is this true of those who are not 
yard employees, whose duties, however, may carry them tempora- 
rily upon the yard. 

2. Evidence — Demurrer — Contributory Negligence. — The burden of 
establishing contributory negligence rests upon the defendant, and 
where the jury might, if the case has not been withdrawn by de- 
murrer, have with propriety found that plaintiff's intestate was with- 
out fault, the court must so find. 

Error to Circuit Court of Shenandoah county. Affirmed. 

Downing & Weaver, for the plaintiff in error. 
Tavenner & Bauserman, for defendant in error. 

Harrison, J.: This action was brought by Lizzie Darnell as 
administratrix of her husband, Walter Darnell, deceased, to re- 
cover of the Southern Railway Company damages for the death 
of her intestate, alleged to have been caused by the negligence 
of the defendant company. 

Upon the trial there was a demurrer to the evidence filed by 
the defendant, which was overruled, and judgment given in 
favor of the plaintiff for the damages ascertained by the jury. 
This judgment we are asked to review. 

Applying the principles applicable where there is a demurrer 
to the evidence, the record shows that the deceased was a loco- 
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motive engineer who had, for some years prior to the accident, 
run a local freight train from Strasburg to Manassas and return, 
leaving Strasburg in the morning and returning the evening of 
the next day. On the morning of the accident, Darnell's train 
was standing in its customary place on what is called the "cinder 
track," which runs parallel with and very close to the main line 
of the defendant company and within the limits of what was 
familiarly known as the "Strasburg yards." His train was headed 
east and was scheduled to leave for Manassas at seven o'clock. 
At this time there was standing at rest on the main line a road 
engine, which had been used on the yards for switching purposes, 
also headed east, the direction that Darnell's train was going. 
The presence of this engine was not known to Darnell, the dark- 
ness of the morning (before dawn) preventing its being seen. 
Under the rules of the company it was the duty of Darnell 
to report a sufficient time in advance of the departure of his 
train to enable him to inspect his engine, to see that it was in 
safe and proper condition, equipped with an adequate supply 
of fuel and water, and in all respects ready for its prompt de- 
parture at seven o'clock. Accordingly, Darnell, being called by 
the company for duty between five and six o'clock of a very 
dark January morning, proceeded, with light in hand, by the 
usual and only practicable route always pursued by himself and 
the other employees of the company to his post. His first duty 
was to go to the company's tool house for the necessary tools 
needed on his trip. This house was located on the south side 
of the tracks, and after getting his tools he could not reach his 
engine without crossing tracks and walking on the main track 
to his engine, the cylinder cock of which he found leaking and 
emitting large volumes of steam. While thus enveloped in the 
darkness and additionally obscured by the steam, the road engine 
which was standing forward upon the main line silently moved 
backwards from its position of rest, in the darkness, without light, 
without sound of bell, blast of whistle or other signal, being on 
its way to a station a mile or more distant, with the necessary 
result, under the circumstances, that Darnell was run upon and 
killed. Those in charge of this engine knew the location of 
Darnell's train, for they had placed it where it was. They knew, 
or ought to have known, that it was the time he would be in- 
specting his engine and getting ready to start, and yet, boxed up 
in the engine, without any light displayed, without sounding a 
whistle or ringing a bell, with a sound of the moving engine 
deadened by the snow which covered the ground, and in total 
darkness, they moved off to the destruction of their unconscious 
victim. This action of the crew in charge of this backing engine 
was in utter disregard of the rules of the company. Without 
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rules, however, for their guidance, it would have been culpable 
negligence for which no excuse has been or can be offered. 

The defendant seeks to avoid the result of such carelessness 
upon the ground that the accident occurred in a railroad yard, 
where it is contended the company was under no obligation to 
give Darnell any warning whatsoever, notwithstanding the con- 
ditions existing at the time, and in support of this contention 
reliance is placed upon the cases of Pittard v. Southern Ry. Co., 
107 Va. 1, 1 Va. App. 281, and N. & W. Ry. Co. v. Belcher, 107 
Va. 340, 1 Va. App. 475. 

We have no disposition to recede from the doctrine announced 
in those cases, and are under no necessity to do so in order to 
reach the manifest ends of justice in the case before us. In the 
cases mentioned the court was dealing with the relations and 
duties, as between each other, of yard employees while engaged 
in the discharge of their several duties when at work on railroad 
yards. Those cases do not hold, and were never intended to 
hold, as seems to be thought, that a railroad company is exempt 
from all liability, as matter of law, because of the bare fact that 
the wrong complained of is perpetrated within the limits of a 
railroad yard. Even upon the regular employee in a railroad 
yard the company may inflict an injury so unnecessary and 
wanton as to make the company liable. A fortiori is this true 
of those who are not yard employees, whose duties, however, 
may carry them temporarily upon the yard. 

In the Pittard case, Judge Keith, in speaking generally of 
railroad yards describes them as "scenes of ceaseless activity, 
the shifting of cars and the movement of engines ; that in order 
to carry on their work and promptly discharge their duties there 
must be a careful economy of time, and as far as possible every 
moment must be utilized; that under such conditions, those 
engaged within yard limits are exposed to more than ordinary 
peril, and should be on the alert and vigilant to guard against 
any injury from the movement of engines and cars always to 
be expected; and that the sounding of whistles and ringing of 
bells, under such conditions, would not add to the safety of 
employees, but serve only to confound them by adding to the 
confusion." Then, quoting with approval Elliott on Railroads 
and citing Aerkfetz v. Humphreys, 145 U. S. 418, it is held that 
as to yard employees the company is under no obligation to 
ring the bell or sound the whistle upon a switching engine in 
making up trains in its yard, for the purpose of notifying such 
employees who are familiar with the operation of the yard. 

Among the conditions mentioned in these cases, as the foun- 
dation for the rule therein announced, there is not one that 
exists in the case at bar, except the bare fact that the injury 
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complained of was inflicted within the limits of a railroad yard. 
There was at the time no ceaseless activity ; in fact, there was no 
activity at all. It was at the darkest hour of the night and the 
yard in total darkness except a few scattered switch lights, 
which had no effect in dissipating the blackness of the night. 
The offending engine was one not customarily used for yard 
service, but was a common road engine, and so far as appears 
to the contrary was the only engine, other than Darnell's that 
was at the time on the yard. It had completed its work and was 
not engaged in shifting cars, but was standing silently at rest 
on the main line when Darnell went to his work, and when it 
did move it was not for the purpose of doing any work on the 
yard, but to proceed on the main line to a distant station, far 
beyond the yard limits. The deceased was not a yard employee, 
but was engaged in an entirely different branch of the service 
and was on the yard temporarily for the purpose of taking 
charge of his freight train and proceeding on his journey to 
Manassas. There was no one on the yard at the time to be con- 
fused or confounded by blowing the whistle and ringing the bell 
of this engine, or otherwise notifying Darnell, who was ignorant 
of its presence, that it was about to be backed upon him in the 
dark. 

Every case of negligence is controlled by its own peculiar 
facts and circumstances. The conditions existing in the case 
at bar are wholly dissimilar from those in the Pittard and 
Belcher cases, and the principles announced in the latter have 
no application in determining the rights of the parties in the 
present case. 

We are of opinion that the evidence clearly establishes the 
negligence of the defendant, and we are further of opinion that 
the alleged contributory negligence of the plaintiff's intestate 
has not been shown. The burden of establishing contributory 
negligence rested upon the defendant, and if the case had not 
been withdrawn from the jury by the demurrer, they might 
with great propriety have found that the plaintiff's intestate 
was without fault. This being so, the court must so find. 
Lane Bros. v. Bott, 104 Va. 615; C. & O. Ry. Co. v. Corbin, 110 
Va. 700, 4 Va. App. 69. 

The judgment of the circuit court is plainly right and must 
be affirmed. Affirmed. 

Note. 

Our supreme court at this term has announced several important 
modifications of the general rule that a railroad company is under 
no obligation to give the ordinary signals while engaged in moving 
engines or cars in the yard or operating the shifting engines. The 
reason of the rule is that railroad yards are "scenes of ceaseless ac- 
tivity; the shifting of cars and the movement of engines." Hence, 
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if the reason of the rule ceases and "there was at the time of the 
accident no ceaseless activity; in fact, there was no activity at all" 
as in the principal case, the rule no longer operates. It is also im- 
portant to determine whether the accident happened at night or in 
the day, for in many railroad yards there is little or no activity at 
night. In the case at bar the court points out that the accident 
occurred "at the darkest hour of the night" and the facts show that 
this was between 5 and 6 o'clock, or in other words, our court of 
appeals knows that the "darkest hour is' just before dawn." On the 
same day the court also decided that the rule is without force when 
applied to the case of a regular train on a regular run over the main 
line. Southern R. Co. v. Tyree (Nov. 21st, 1912), 7 Va. App. 146. 

To summarize, the general rule is to be confined to injuries inflicted 
on yard employees, within yard limits and by yard engines, at times 
of great activity in the yard. It does not apply to "call boys" struck 
by trains on the main line while going or coming in the performance 
of duty, or to engineers who are in the yard at night, when there is 
little activity therein, for the purpose of taking charge of their train 
and proceeding on their journey. Towards these two classes at least 
the same care must be exercised in the yards as is exercised else- 
where on the line. 



Scott v. James, Secretary &c. 

(Richmond, Nov. 21, 1912. September 13, 1912.) 

[7 Va. App. 158.] 

1. Equity — Jurisdiction — Injunction — Interference with Legislation 
—Amendment of Constitution — Constitution, Sec. 196. — The amend- 
ing of the Constitution is the making of a permanent law for the 
people of the State, by which they are to be governed in the future, 
and the courts cannot interfere to stop any of the proceedings while 
this permanent law is in process of being made. If upon completion 
of the proceedings the validity of the amendment is assailed on the 
ground that the several provisions of the Constitution have not been 
complied with, then the courts can pass upon the validity of the 
amendment. 

2. Idem — Elections — Injunction. — Courts of equity will not, with 
few exceptions, enjoin the holding of an election, or interfere by 
process of injunction with the holding of an election. 

Appeal from Law and Equity Court of City of Richmond. 
Affirmed. 

Harper & Goodman, for the appellant. 

Randolph Harrison, Martin Williams, D. H. Leake, Scott & 
Buchanan, Attorney-General Samuel W. Williams, for appellee. 

Cardwell, J. : Appellant J. A. Scott, in his capacity as a cit- 
izen and taxpayer of the State of Virginia, instituted this suit to 



